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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
ROLANDO CARDONA-GUETON, : Case No. 20110146-CA 
Appellant is incarcerated. 
Defendant/Appellant. 
INTRODUCTION 
First, the State urges the Court not to reach the merits of Cardona-Gueton's 
appellate issues because he failed to marshal the evidence. Failure to marshal the 
evidence is a common refrain in the State's briefs. As previously presented before this 
Court, the State routinely raises failure to marshal even where the marshaling 
requirement does not apply or where the defendant did marshal the evidence. In this case, 
the marshaling requirement was met as it relates to Cardona-Gueton's insufficiency of the 
evidence claim. Thus, this Court should reject the State's marshaling claims and address 
the merits of Cardona-Gueton's issues. 
Cardona-Gueton does not respond to the State's other claims because those claims 
are adequately addressed in the opening brief. 
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I. THE COURT SHOULD ADDRESS THE MERITS OF CARDONA-
GUETON'S APPELLATE ISSUES BECAUSE HE PROPERLY 
MARSHALLED THE SUFFICIENCY OF THE EVIDENCE CLAIMS. 
"A party challenging a fact finding must first marshal all record evidence that 
supports the challenged finding." Utah R. App. P. 24(a)(9). "[T]he marshaling 
requirement is not a limitation on the power of the appellate courts." Martinez v. Media-
Paymaster Plus/Church of Jesus Christ of Latter-Dav Saints, 2007 UT 42, ^ 19,164 P.3d 
384. "Rather, it is a tool pursuant to which the appellate courts impose on the parties an 
obligation to assist them in conducting a whole record review." Id, at ^ 19; see Chen v. 
Stewart, 2004 UT 82, ^ |82 n.16,100 P.3d 1177 (explaining that the marshaling 
requirement saves appellate courts from the "colossal commitment of time and resources" 
needed to "go behind the trial court's factual findings"). If a party "challenging the 
factual basis for a lower body's decision" fails to marshal the evidence, the reviewing 
court may, "in its discretion," decline "to review the trial court's factual findings." 
Martinez, 2007 UT 42 at 1ffi9-20; see Utah R. App. P. 24(k) ("Briefs which are not in 
compliance may be disregarded or stricken, on motion or sua sponte by the court " 
(emphasis added)). 
In this case, the Court should address the merits of Cardona-Gueton's appellate 
issues because Cardona-Gueton complied with the marshaling requirement. Cardona-
Gueton properly marshaled the evidence with regard to (a) the issue of whether the 
offense was committed in a public park, and (b) the issue of constructive possession. 
2 
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A. Cardona-Gueton Properly Marshaled the Evidence in Support of the Trial Court's 
Denial of His Motion to Dismiss for Insufficient Evidence Regarding the "In" A 
Public Park Enhancement. 
The State's case relied upon the officers' assertions that the offense occurred "in" 
a public park. R. 175:80. However, there was no evidence to corroborate those assertions 
other than passing references by defense counsel and Cardona-Gueton which mentioned a 
"park bench." See Aplt. Br at 12, n.4. On appeal, Cardona-Gueton asserts that there was 
insufficient evidence to prove beyond a reasonable doubt that the offense occurred "in" a 
public park per the enhancement statute. See Aplt. Br. at 7-16. 
Cardona-Gueton properly marshaled the evidence on this issue. See Aplt. Br. at 
14-15. When claiming Cardona-Gueton failed to marshal the evidence, the State 
disregards the evidence listed at pages 14-15 of Cardona-Gueton's opening brief. See 
Aple. Br. at 15-17. In those pages, Cardona-Gueton lists in "comprehensive and 
fastidious order, every scrap of competent evidence introduced at trial" that supported the 
State's case. West Valley City v. Majestic Inv. Co., 818 P.2d 1311 (Utah Ct. App. 1991) 
(emphasis omitted). Although the State repeatedly asserts that Cardona-Gueton failed to 
marshal, it fails to identify a single scrap of evidence that is not both acknowledged in the 
Statement of Facts, or in the above-referenced footnote and comprehensively marshaled 
on pages 14-15. Compare Aple. Br. 16-18; with Aplt. Br. at 4-6, 12, 14-15. 
The State claims that Cardona-Gueton failed to meet the marshaling requirement 
because he "contravene[d] the marshaling requirement by listing at least two pieces of 
evidence that tend not to support the jury's finding that he was in a public park" and that 
he failed to marshal "repeated statements that he considered himself to be in the 
3 
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1 
park."Aple. Br. at 16-17. Further, the State believes Cardona-Gueton did not adequately 
marshal the evidence because, after listing the evidence that supported the State's case, | 
he did not go further and make the State's argument for it. The marshaling rule, however, 
does not demand that an appellant make the State's argument for it. On the contrary, once 
he lists "every scrap of competent evidence introduced at trial which supports the" 
conviction, it is his right and duty to then "ferret out a fatal flaw in the evidence" and 
show why the conviction cannot be sustained. Majestic Inv. Co., 818 P.2d at 1315. In this 
case, Cardona-Gueton properly fulfilled that duty by showing that the evidence proving 
that the offense occurred in a public park was "'sufficiently inconclusive" such that 
reasonable minds must have entertained a reasonable doubt that he committed the crime 
in a public park. See Aplt. Br. at 16-17. 
B. Cardona-Gueton Properly Marshaled the Evidence in Support of the Jury's 
Finding That He Constructively Possessed the Drugs. 
Cardona-Gueton properly marshaled the evidence on this issue. See Aplt. Br. at 
22-23. When claiming Cardona-Gueton failed to marshal the evidence, the State 
disregards the evidence listed at pages 22-23 of Cardona-Gueton's opening brief. See 
Aple. Br. at 20-23. In those pages, Cardona-Gueton lists in "comprehensive and 
fastidious order, every scrap of competent evidence introduced at trial" that supported the 
State's case. Majestic Inv. Co., 818 P.2d at 1315 (emphasis omitted). Although the State 
repeatedly asserts that Cardona-Gueton inadequately marshaled, it fails to identify a 
single scrap of evidence that is not both acknowledged in the Statement of Facts and 
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comprehensively marshaled on pages 22-23. Compare Aple. Br. 20-23; with Aplt Br. at 
4-6, 14-15. 
The purpose of the marshaling "requirement is to promote two interrelated court 
objectives: efficiency and fairness." Chen, 2004 UT 82 at f79. Marshaling ensures that 
the appellant, rather than the court, bears the "colossal commitment of time and 
resources" it takes to "comb the . . . record, assemble all the relevant evidence, identify 
how the trial court used this evidence to support the finding in question and determine 
whether this decision was clearly erroneous." Id. at [^82 n.16. When deciding whether 
"evidence to support the verdict was completely lacking or was so slight and 
unconvincing to make the verdict plainly unreasonable or unjust," the Court must review 
all of the record evidence to determine whether the proffered evidence was sufficiently 
inconclusive. See State v. Holgate, 2000 UT 74, f 18, 10 P.3d 346; see also Aplt. Br at 
20-21. Thus, Cardona-Gueton's presentation of the marshaled evidence is proper because 
it "promotes efficiency . . . by assisting the appellate court in its 'decision making and 
opinion writing.'" Chen, 2004 UT 82 at \I9 (citation omitted). 
In sum, Cardona-Gueton marshaled the evidence and his presentation of the 
marshaled evidence is proper because it does not "re-argue the factual case [he] presented 
in the trial court." Id. at \ll (citation omitted). Rather, it "'presents, in comprehensive 
and fastidious order, every scrap of competent evidence introduced at trial'" that 
supported the trial court's denial of the motion to dismiss and the jury's findings. Id. 
(citation omitted). Thus, this Court should address the merits of Cardona-Gueton's issues 
on appeal. 
5 
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CONCLUSION 
Cardona-Gueton requests that this Court reverse and remand the case for a new 
trial or, alternatively, reverse the drug-free zone penalty enhancement conviction and 
order that Cardona-Gueton be sentenced accordingly. 
SUBMITTED this 1°$^ day of \A.Qs.\roV\. 2012. 
CLL 
Brinany D. Enniss 
Attorney for Defendant/Appellant 
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